AMICUS BRIEF
IN THE EUROPEAN COURT OF HUMAN RIGHTS

Application No. 13469/06

D.D. Applicant
V.
Lithuania Respondent
WRITTEN COMMENTS
BY

THE EUROPEAN GROUP OF NATIONAL HUMAN RIGHTS INSTITUTIONS

PURSUANT TO ARTICLE 36 § 2 OF THE EUROPEAN CONVENTION ON HUMAN RIGE
AND RULE 44 § 2 OF THE RULES OF THE EUROPEAN COURT OF HUMAN RIGHT¢

22 April 2008



Introduction.

Human Rights, Capacity Law Reform and the United Nations Convention on the Rights of
Persons with Disabilities.

European Commitment to Capacity Law Reform in the Council of Europe.
Comparative European Capacity Law - Clear Reform Trends.

Conclusions.



1 Introduction:

In February 2008, the Court granted liberty to the European Group of National Human Rights Institutions (“the
European Group”) to intervene in the current proceedings as an amicus curiae in the form of written
submissions in accordance with Articles 36 § 2 of the European Convention for the Protection of Human Rights
and Fundamental Freedoms (“ECHR”) and Rule 44 § 2 of the Rules of the Court.

The European Group is a representative group of those national human rights institutions within the Council of
Europe who are deemed to be fully compliant with the United Nations (“UN”) “Paris Principles™ governing
independent national human rights institutions. The Group numbers sixteen (16) national institutions. A national
human rights institution (“NHRI”) is a State-sponsored and State-funded organisation, with a constitutional or
legal basis, with authority to promote and protect human rights at the national level as an independent agency.
The competences and responsibilities of national human rights institutions are broadly set out in the “Paris
Principles”. Four key criteria set out in these Paris Principles for the definition of an NHRI are the following:

Independence guaranteed by statute or constitution;
Autonomy from government;

Pluralism, including in membership;

A broad mandate based on universal human rights standards.

BN

Since September 2006, the Irish Human Rights Commission (“IHRC”) has chaired the European Group and it
makes these respectful submissions on behalf of the Group. This is the first time the European Group has
submitted submissions to this Court although NHRIs have previously done so in their individual capacity.

These proceedings concern the placement of a Lithuanian national into a social care home for the mentally
handicapped. She alleges that her confinement and forced treatment in the Kédainiai Social Care Home is
unlawful and in violation of Articles 3, 5, 6, 8 and 9 of the ECHR. The respondent Government denies these
claims. Subject to admissibility and findings of fact the case thus raises issues of fundamental importance
concerning legal capacity and human rights.

Legal capacity is fundamental to human 'personhood' and freedom. It protects the dignity of persons as well as
their autonomy - their ability to take charge of their own lives and to make their own decisions. These decisions
span a broad range including the development of personal relationships, medical treatment, finance and asset
management, etc. The main difficulty with disability generally - and intellectual disability specifically - is the
all-too-easy assumption that disability simply equates with a lack of capacity. In large part this assumption rests
on stereotypes and exaggerates the effects of disability. That is, it fails to see the person behind the disability
and treat the person as a rights-bearing “subject” rather than an “object” to be managed and cared for.

Commentators generally refer to three broad models describing the approach to persons with disabilities and
those persons’ capacity in relation to decision-making:"

Status approach: The Status approach to capacity entails making a decision regarding capacity on the
basis of their disability rather than evaluating the person’s capacity to make a specific decision at a
specific time." Essentially under this approach the law presumes a person to be incapacitated based
solely on the presence of a disability. This approach is now in retreat throughout the world.

Outcome approach: The Outcome approach is based on a person’s prior decision or pattern of
decisions.” Hence, if a person makes a decision that is viewed as not conforming to “normal” or
“societal values” then the person is regarded as lacking capacity.” Because of the large scope for
paternalism this approach too is in decline throughout the world.

Functional approach: This approach assesses capacity on an “issue-specific” basis." The approach
enables capacity to be determined on a particular matter. Therefore, a decision on one’s capacity in
relation to a matter (for example, the capacity to make financial decisions) will not necessarily be

1



determined in the same way or with the same result in relation to another matter (for example, the
capacity for human relations)."" This approach is in the ascendant mainly because it is closer to human
rights values and law, favouring a “tailor-made” approach to determining capacity. With this approach
there is still a need to guard against paternalistic assumptions which may distort objective assessments
of functional capacity.

The most widely accepted approach is the Functional approach as it maintains a person’s self-determination and
autonomy by placing limits on a person’s rights to the minimum extent necessary.”™ This sharply contrasts with
the “all-or-nothing” approach to capacity which is perpetuated by the Status approach.™

In a recent decision, this Court demonstrated the trend away from the Status approach. In Shtukaturov v Russia
(“Shtukaturov”), this Court stated that,

“...the existence of a mental disorder, even a serious one cannot be the sole reason to justify full
incapacitation.”™

In effect, this Court has also endorsed the Functional approach in Shtukaturov when it concluded that that there
was a lack of proportionality in the legal response to the person’s capacity in that case.”

Of relevance to the overall debate is the distinction sometimes drawn between the “medical model” of disability
and the “social” or “human rights model” of disability. The “medical model” tends to view persons with
disabilities as “objects” who are to be managed or cared for. The “social” or “human rights model” views
persons with disabilities as subjects and not objects and places emphasis on respect for their equal human rights.

One effect of the “medical model” was that most legal capacity legislation throughout the world tended to be
insensitive to the variations of capacities within the person. Such laws drew binary and mutually exclusive
distinctions between either full capacity, on the one hand, and a complete absence of capacity on the other -
with no nuances in between. However, this is also changing as there is a growing recognition that there are
gradations of capacity.

Furthermore, the “medical model” tended to be reflexive with regards the process for deciding on whether
incapacity existed and could rest entirely on assumption. Sometimes this led to a loss of capacity upon the
automatic operation of law. This too is changing, with the shift towards the Functional approach and on the
need for a reflective process for determining a person’s individual circumstances and needs.

Further, under the “medical model” where genuine incapacity was found, the first response of the law tended to
be one of substituting the person’s decision-making capacity. Today, however, there is a clear trend toward
acknowledging a level or residuum of capacity and in putting in place supports as well as an assisted-decision
making process for the person.

This positive trend is best exemplified in the recently adopted United Nations Convention on the Rights of
Persons with Disabilities (“CPRD”) which will come into force on 3 May 2008™. As of April 2008, 31
Member States of the Council of Europe have signed the CRPD, including Lithuania.®™ This trend away from
a Status based approach and towards a Functional approach is also reflected in the development of soft law at
European level (including a number of Recommendations by the Committee of Ministers), as well as in the
evolving jurisprudence of this Court. Furthermore, such positive law reform which reflects a clear trend towards
a human-rights based Functional approach can be seen in a number of European States. It is noted that this law
reform is not confined to Europe and is now truly global.

In the next part, these trends will be reviewed, with the aim of providing some assistance to this Court with
regard to the international human rights dimension and in situating the current trends within Europe.



2. Human Rights, Capacity Law Reform and the United Nations Convention on the Rights of Persons
with Disabilities:

The CRPD was adopted by the UN General Assembly on 13 December 2006, and, fittingly, was the first
comprehensive human rights treaty of the 21* Century.™ Its fundamental purpose is to:

promote, protect and ensure the full and equal enjoyment of all human rights and fundamental freedoms
by all persons with disabilities, and to promote respect for their inherent dignity.™"

The CRPD encompasses a range of rights that affect the everyday lives of persons with disabilities, such as,
accessibility (Article 9), personal mobility (Article 20), health (Article 25), education (Article 24), work and
employment (Article 27), habilitation and rehabilitation (Article 26), participation in political and public life
(Article 29) and equality and non-discrimination (Article 5).*""

The CRPD was deemed necessary because of the near-invisibility of persons with disabilities as subjects of
human rights law. Over the past fifty years, the international community has recognised that certain groups of
people require specific protections from discrimination and abuse.™" As the provisions of other international
human rights treaties did not explicitly focus on the rights of persons with disabilities, the UN developed a
number of Declarations, Resolutions, and Principles that elaborated on the application of human rights of
persons with mental illnesses and developmental disabilities.™™

Although the UN had established standards relating to disability, primarily through the Principles for the
protection of persons with mental illness and for the improvement of mental health care (“the MI Principles”)™
and the Standard Rules on the equalisation of opportunities for persons with Disabilities (“the Standard
Rules”)™ the CRPD creates binding international law that embraces the social or human-rights model.

Article 12 of the CRPD entitled “equal recognition before the law” guarantees that States must recognise the
legal capacity of persons with disabilities “on an equal basis with all others in all aspects of life”.”" Capacity, as
defined in the CRPD includes both the capacity for a right to recognition everywhere as persons before the law
(“legal recognition™) and the capacity to “exercise” those rights.™" Both of these elements are integral to the
concept of legal capacity because they establish the rights and responsibilities of persons with disabilities to
make their own decisions.

Article 12 also addresses situations where persons with disabilities may need support to express their will and
preferences, for instance, support and concrete assistance to exercise their legal capacity. In such instances,
there is an obligation on the State to provide access to such support and establish safeguards to prevent abuse
and ensure its appropriateness to meet individual rights.™" Support must .. .respect the rights, will and
preferences of the person..” and must be “... free of conflict of interest and undue influence.”™" Therefore,
persons with disabilities must be provided with the support they need but can not be required to accept support
against their will. Further, Article 12 explicitly protects the rights of a person with disabilities in relation to their
property and their financial affairs. **"

The CRPD model of capacity represents the current legal trend that persons with disabilities should be
supported in their decision-making and that their judgments should not be substituted by others. Its treatment of
capacity is in stark contrast to those jurisdictions which still utilise the “medical model” by placing persons with
disabilities under overly broad guardianships that deprive and disempower them of the right to make decisions
affecting their daily lives.™"

It is also noted that without legal capacity it is not possible to obtain the rights guaranteed under the CRPD. For
example, persons with disabilities may technically have the right to health, however, without the legal capacity

to choose or consent to treatment the person’s rights are rendered practically non-existent. This connection can

be found between virtually all other rights in the CRPD and the right to legal capacity. For instance, without



full legal capacity, the guarantee of free and informed consent in Article 25 is diminished; the right to marry in
Article 23 and the right to political participation in Article 29 are hollow; and persons with disabilities will
continue to experience discrimination and remain outside of the CRPD and its protections.

The right to legal capacity, whether it is full legal capacity,gr assisted decision-making, allows for persons with
disabilities to live and participate in an inclusive society. With the recognition of universal capacity, there is
recognition that, given the opportunity, all human beings can grow and develop. Article 12 guarantees that
individuals with disabilities not only have equal rights as others but also that States will protect these rights.

3. European Commitment to Capacity Law Reform - Council of Europe:
This section reviews significant developments at European level within the Council of Europe machinery.
The ECHR and Legal Capacity:

The ECHR sets forth a number of fundamental rights and freedoms that must be protected, regardless of an
individual’s level of capacity. Specifically, Article 5, Article 6, Article 8, Article 13 and Article 14 are
frequently invoked in cases which raise issues of capacity.

In several Judgments, this Court has held that Article 6 may be subject to limitations, but the limitations must be
based on a legitimate aim, be proportionate to that aim, and cannot “justify impairing the very essence of the
right”™* In Winterwerp v. the Netherlands, this Court held that

[w]hile . . . mental illness may render legitimate certain limitations upon the exercise of the ‘right to a
court,” it cannot warrant the total absence of that right as embodied in Article 6(1).***

Indeed, this Court has found violations of Article 6 in a number of cases which raised the issue of capacity,
where individuals were refused adequate access to a court or experienced unreasonable delays in having their
cases heard.”™" Most recently this Court has stated that in some cases it may be inappropriate for a court to
make decisions on the basis of documentary evidence and that the person should be present during the
proceedings.™™"

Although Article 8 is a qualified right that is subject to certain restrictions “in accordance with law” and
“necessary in a democratic society,” ™" this Court has broadly interpreted “private life” to effectively parallel
the social model’s emphasis on fundamental rights. This Court has held that it is not enough to merely protect
an individual, but rather, to truly guarantee private life a person’s interactions with society must also be
protected. In this regard, this Court’s interpretation of Article 8 corresponds with the Functional approach. This
Court has held:

also protects a right to personal development, and the right to establish and develop relationships with
other human beings and the outside world.™"

Furthermore, in the aforementioned Shtukaturov decision of 2008, this Court held that as the deprivation of
legal capacity constitutes a “very serious” interference with a person’s right to respect for private life, there
must be sufficient reason and also a “tailor-made” and proportionate response for removing an individual’s
legal capacity.”™"" This position is fully congruent with the approach taken under Article 12 of the CRPD.

Moreover, the instant case may allow this Court to more fully explore the extent of positive obligations on a
State in relation to Article 8 with regard putting in place a mechanism or mechanisms for assisting persons with
limited capacity to make decisions that profoundly affect their own lives.



Committee of Ministers Recommendation:

The Recommendations from the Committee of Ministers of the Council of Europe illustrate a convergence on
certain values, as well as a clear European level of convergence on relevant law and policy.

In 1999, the Committee of Ministers adopted a landmark Recommendation on the “Principles concerning the
legal protection of incapable adults” (‘“the1999 Recommendation”). ™" The 1999 Recommendation was
referred to extensively by this Court in Shtukaturov, where it was stated that:

Although the principles have no force in law in the Court, they may define a common European
Standard in this area. ™"

The underlying principle of the 1999 Recommendation is “respect for the dignity of each person as a human
being.” It specifically states that all practices put into place to assist incapable adults should be based on
“respect for their human rights and fundamental freedoms.” " With that in place the 1999 Recommendation
pursues the core objective of human dignity by recommending that States adopt procedures that allow persons
with limited capacity to participate in decisions affecting their lives. These procedures should be put in place to
promote the rights of persons with disabilities, not just to protect them. In particular, the 1999
Recommendation leans heavily against any automatic loss of capacity through the operation of law.

Principle 3 of the 1999 Recommendation, which relates to the maximum preservation of capacity,
acknowledges the concept of gradations of capacity, and that gradation of capacity can change from person to
person and within any one person at a given time. While recognising that protections should be put into place
for incapacitated adults it states that, “a measure of protection should not result automatically in a complete
removal of legal capacity.”" Thus, capacity should be evaluated on an individual basis, and safeguards should
be implemented for the individual while keeping in mind the necessity of the safeguard and the underlying
principle of human d‘iAgnity.Xlll Significantly, the 1999 Recommendation addresses the issue of consent to
medical treatments. ™"

Furthermore, the 1999 Recommendation calls for measures of protection to be established to support
individuals and not to deprive the individual of his or her voice. Such protections are meant to be put in place to
“the minimum extent necessary™"". This is also true in the realm of medical treatment. The 1999
Recommendation states that a measure of protection should not automatically deprive the person concerned of
the right to consent or refuse consent to any intervention in the health field.*" Thus even if an adult is subject to
a measure of protection, but is still able to give free and informed consent, then an intervention in the health
field may only be given with that consent.”

A further Recommendation “Concerning the protection of the human rights and dignity of persons with mental
disorders” was adopted by the Committee of Ministers in 2004 (“2004 Recommendation™). ™ It updates a
similar instrument dated back to 1983 in the field of legal protection of persons with a mental illness placed as
involuntary patients. ™" Similar to the 1999 Recommendation, the 2004 Recommendation has the underlying
objective of;

enhancing the dignity, human rights, and fundamental freedoms of persons with mental disorder,
particularly those subject to involuntary placement or involuntary treatment.

The 2004 Recommendation insists that mechanisms must be established for those who do not have the capacity
to consent and that those mechanisms should not unduly infringe on the person’s human rights.*™ Similarly, in
terms of treatment whenever it is possible the 2004 Recommendation requires that the person’s opinion should
be taken into account as much as possible, and if the person has capacity to consent that the treatment is only
provided with the person’s consent.'

In 2006 the Committee of Ministers adopted an “Action plan to promote the rights and full participation of
people with disabilities in society: improving the quality of life of people with disabilities in Europe 2006-2015”
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(“the 2006-2015 Action Plan”). This further re-emphasises that there should be no automatic loss of legal
capacity simply on account of disability and connected this to the need to maintain social cohesion. Similar to
the 1999 Recommendations the 2006-2015 Action Plan concedes that assistance may be necessary in order for
some individuals to exercise their legal capacity, and therefore safeguards may need to be put in place.”

Additionally, the 2006-2015 Action Plan strives to ensure that despite varying degrees of capacities all persons
with disabilities are given equal access to justice.” It does this by evaluating the capacity of the individual and

then assessing the appropriate safeguards to employ. One of the objectives of the 2006-2015 Action Plan is to,

“provide appropriate assistance to those individuals who experience difficulty in exercising their legal capacity
and assure that it is commensurate with the required level of support.”™

The Convention on Human Rights and Biomedicine and Capacity:

The Convention for the Protection of Human Rights and Dignity of Human Beings with regard to the
Application of Biology and Medicine (“the Convention on Human Rights and Biomedicine”)was adopted in
1997." While it does not directly reject the automatic loss of capacity through the operation of law, it does
broach the issue of capacity specifically in the context of consent to medical treatment. Generally, an
intervention in the health field may only be given with the free and informed consent of the patient.” If a person
does not have capacity to consent, the treatment may only be carried out for the person’s direct benefit and with
the consent of the individual’s representative“.1V1 However, the person should be permitted to participate “as far
as possible in the authorisation procedure.”™"

The Convention on Human Rights and Biomedicine makes a special provision for persons with mental
disorders, which states that:

a person may be subject to an intervention for the purpose of treating his [or her] disorder without
consent only where, without such treatment serious harm is likely to result to his or her health."

The language in terms of mental disorder is strong, and should be given great consideration when determining
whether or not to provide treatment without the full consent of the person.

In sum, the case law of this Court, and the weight of the recommendations of the Council of Europe, point
toward a rejection of a Status-based approach to capacity. In particular any automatic loss of capacity through
an operation of law is now widely acknowledged to be a breach of human rights.

4. Comparative European Capacity Law - a Clear Law Reform Trend:

Numerous jurisdictions throughout the Council of Europe have made significant changes to their capacity laws,
reflecting the international progression towards the “social” or “human rights model”of disability. This
generally entails a shift to the Functional approach to capacity. The United Kingdom (Scotland and England &
Wales), Germany, Spain, Ireland, Sweden, the Czech Republic, Denmark and Greece are examples of such
jurisdictions. All of these jurisdictions bring important perspectives to this international shift, and advance the
concepts of self-determination and autonomy for persons with limited capacity.

The United Kingdom '

The Adults with Incapacity Act of 2000 (“Incapacity Act”)™ was adopted by Scotland shortly before England &
Wales implemented the Mental Capacity Act of 2005 (“Mental Capacity Act”). It is interesting to note that the
change in perspectives towards persons with disabilities can be observed merely within the titles of these two
Acts. Incapacity, as it is called within the Incapacity Act of 2000, represents the older notion of the “medical
model”; whereas in 2005 England chose to use the word “capacity”. This choice represents the shift to a social
or human rights-based model, which focuses on a person’s ability rather than disability, and displays respect for
the human dignity and integrity of persons with disabilities.™




Scotland
The Scottish Parliament’s passage of the Incapacity Act of 2000 demonstrates a more human rights based
approach to safeguarding the welfare and property of individuals who lack capacity to make some or all
decisions for themselves. The Incapacity Act is based on several core foundational principles that advance the
philosophies of self-determination and autonomy, which are integral to the goal of social inclusion for persons
with disabilities. Sections 2-4 lay out the foundational principles of the Incapacity Act. Generally, they state
that all decisions made on behalf of an adult with impaired capacity must: benefit the adult, be the least
restrictive intervention possible, consider the past or present wishes or feelings of the person, consider the
opinion of close family members, and encourage the person to use current skills or develop new skills to
enhance decision-making power.™

In order to attain these principles maximising both ability and capacity are critical. Thus, incapacity is defined
within the Act as, “ incapable of: acting; or making decisions; or communicating decisions; or understanding
decisions; or retaining the memory of decisions...by reason of mental disorder or of inability to communicate
because of physical disability; but a person shall not fall within this definition by reason only of a lack or
deficiency in a faculty of communication if that lack or deficiency can be made good by human or mechanical
aid [1”."" This is in line with the Functional approach. However, if one does fit into the definition of incapacity
a decision may be made on that person’s behalf, but in keeping with the idea of autonomy, this intervention
should be the least restrictive intervention possible.™ Favouring the least restrictive alternative is part of the
balancing test to determine one’s capacity in order to comply with the Act’s overarching requirements to act in
a person’s interests while respecting personal autonomy.™"

Moreover, this Act deemed it inappropriate to apply a general “best interests” standard for potentially
incapacitated adults because this standard was originated for and applied to children.™ The term is considered
to be more protective than supportive and would hark back to the “medical model” of disability instead of
placing the focus on autonomy as the Act intends.™" Additionally, “best interests” would not be the appropriate
standard as one must consider the person’s previously expressed wishes. Strictly applying the standard of “best
interests” could effectively take complete control away from the individual.*"" Thus, the principles listed above
should bel: applied when determining whether an intervention is suitable, and not a general “best interests”
standard.™

The purpose of the Incapacity Act is to allow for decisions to be made on behalf of adults who lack legal
capacity to do so themselves because of mental disorder or inability to communicate.™™ While this Act was one
of the first to acknowledge the rights of persons with disabilities by maximising capacity, England’s Mental
Capacity Act went further and attempted to reach a truly Functional approach to capacity law.

England & Wales
The Mental Capacity Act entered into force on 2 April 2007™* and reflects an approach toward the
empowerment as well as the protection of vulnerable adults. Section 1 of the Act lays out the five principles
which form the backbone of the Mental Capacity Act: (1) A person is presumed to have capacity unless proven
otherwise; (2) A person must be supported to make their own decisions, and given all practicable help before
being treated as not having the ability to make decisions; (3) A person should not be treated as lacking capacity
because they made an unwise decision or a decision that goes against societal “norms”; (4) If a decision is
made on behalf of a person lacking capacity it must be in their best interests; (5) Anything done on behalf of a
person with limited capacity should be the least restrictive of their basic rights and freedoms.™

These principles essentially reject the Outcome approach and exemplify the Functional approach, which
emphasises a supportive decision-making approach. Supporting individuals in their decision-making
acknowledges that there can be varying degrees of capacity. Sections 2 and 3 of the Mental Capacity Act
illustrate this in the definition of capacity. Capacity is both time-specific and decision-specific.™*" The Act
states, “A person lacks capacity in relation to a matter if at the material zime he is unable to make a decision for
himself [or herself] in relation to the matter because of an impairment of, or a disturbance in the functioning of
the mind or brain.”™" Thus, a person may be found to lack capacity only during a particular time, and not
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permanently. ™" Likewise, a person may be found to lack capacity for a specific matter and not for all things in
general.™ Therefore, there is not a complete and automatic loss of capacity through the operation of law.

However, if someone is found to be incapacitated there are procedural safeguards in place so that decisions can
be made on that person’s behalf. Section 4 of the Act provides that any act or decision made on someone’s
behalf must be in their best interests.™ " In order to determine what is in a person’s best interests it must be
considered: (a) whether it is likely that the person will at some time have capacity in relation to the matter in
question, and (b) if it appears likely that he will, when that is likely to be."*"" Additionally, if the situation
permits, one should also consider: the need to allow and encourage a person to participate or to improve the

ability to participate in decision-making™"""; the persons past and present wishes™; the views of family
Ixxx,

members, caregivers, and those interested in the person’s welfare™ ; or whether the action or decision can be
. .. Ixxxi
performed in a less restrictive way to the person’s freedoms.™ ™"

Both Scotland and England have attempted to demonstrate the Functional approach to capacity through their
legislation by recognising that there can be varying degrees of capacity.

Germany )
In 1992 Germany replaced its guardianship laws."" Germany now endorses the notion that persons with

disabilities have the absolute right, “...in line with his [or her] abilities” to form his or her life according to his
or her wishes and ideas.™" A proxy may be appointed for several reasons: if a person is not able to manage
their affairs completely or partially due to a psychological disease, or physical, mental, or psychological
disability."" The proxy is limited to those duties that consist of things that are deemed necessary.
Additionally, a proxy cannot be appointed against a person’s free will. ™

Unlike the guardianship models the proxy model does not deprive the person of complete legal capacity. A
person under the proxy model still has the capacity to act on all things unless the Guardianship Court has clearly
stated that the proxy’s approval is needed for the matter in question.™" The proxy’s powers of approval are
limited t? cases which are not personal declarations such as marriages, registered partnerships or the execution
of a will.™*™"

Spain
Incapacity, in Spain’s Civil Code focuses on the effects of the disability and not the disability itself.""" Thus,
having a disability does not automatically regard one as incapacitated. The causes of incapacity have been
stated as “the physical or mental persistent illness or impairment which prevents self-government of the
person.”™ ™ Spain has two systems in place: the first is a guardianship model meant for persons declared
completely incapacitated.™ The second focuses on supported guardianship. A person will be placed in a
supported guardianship after a judicial proceeding where a person has been declared incapable of certain acts or
decisions but not entirely incapable.* Additionally, under both systems’ proceedings if there is a conflict, the
person whose capacity is being questioned will be provided with an attorney.™" In providing adequate
safeguards Spain attempts to support the rights and freedoms of persons with limited or no capacity.

Ireland

The Irish Government has been considering the need to reform its law on capacity. Presently, Ireland has no
definition of capacity at common law or statute. There is a legal presumption of capacity until proven
otherwise.*" However, there are no procedures in place to determine a person’s level of capacity and the
support needed.*™ Ireland’s Law Reform Commission (“LRC”: an advisory body to Government) has
published two papers emphasising ability and support rather than restricting those persons with limited
capacity.™”

The LRC has recommended that a person with a disability should be provided support to make decisions. It has
recommended against any automatic loss of capacity (hence rejecting the Status approach).*" The LRC
promotes the Functional approach with strong procedural safeguards.*" Similar to England & Wales, the LRC
recommends interventions to the minimum extent necessary considering the individual circumstances.* ™"



Like the United Kingdom, the LRC recommends giving consideration to the person’s past and present wishes as
well as the wishes of those closest to that person before initiating any intervention.

Sweden

Sweden has developed policies that reinforce rather than disregard a person’s capacity for self-determination
and by doing so it embraced the essence of the trend towards capacity law movement.*™ Concern regarding the
continued marginalisation of persons with disabilities in addition to the fear of their further stigmatisation has
led Sweden to completely abolish the guardianship system for adults.” It has replaced guardianships with two
systems focusing on support: the “god man” or “mentor” system and the “forvaltare” or “trustee” system.® The
mentor system is the preferred and predominant system as well as the less restrictive of the two systems®. This
system has numerous procedures in place to ensure that the mentor is supportive. A mentor can only act with
the consent of the person and while a mentor can be appointed by the court, the court tailors the relationship in
order to meet the individual needs of the person.”" Additionally under this system an individual has the option
of pursuing legal remedies should their mentor act outside of their authority or attempt a transaction that the
person would have been capable of making but did not do so.”™

The Forvaltare system is more similar to an administrator or trustee system.”’ This is a system of last resort that
is only applied when all other forms of assistance have been exhausted.”™" Unlike the more popular mentor
system this system allows for substituted decision-making.*" While this system resembles a guardianship
model it is scarcely applied and an individual still retains some civil rights such as the right to vote.™™"

Sweden is working to improve its disability policy as it has undertaken “A Society for All” that aims to provide
all with the opportunity to live a full life.”™

Czech Republic
The Czech Constitutional Court made an important decision in January 2007 concerning capacity.”™ The

individual in question had been living independently but was deprived of her capacity and placed under
guardianship as a result of having difficulties in managing her finance. The Constitutional Court criticised the
deprivation of her capacity on two main grounds. First, it held that the lower court rulings failed to consider the
individual and specific abilities of persons with disabilities. Secondly, it held that the lower courts relied too
much on unquestioned acceptance of expert opinion. This is an important judgment and clearly demonstrates a
growing appreciation of a more objective Functional approach.

Denmark

The 1995 Act on Guardianship (Vargemalsloven) ensured that the appointment of a guardian or representative
no longer automatically implied the adult’s loss of legal capacity.”™ The basic concept is that a person with
limited legal capacity should retain as much of the right of self-determination as possible. If a person is of
unsound mind, for example, because of intellectual disabilities or mental illness, the person concerned may be
deprived of the right to self-determination in designated areas.”" Guardianship can only be used for legal
obligations such as the management of financial funds or the making of contracts.“" The right to self-
determination in personal affairs such as the question of what kind of dwelling, assistance or activities available
is subject to special rules and cannot be excluded through the exercise of guardianship.”"

Greece

A fundamental principle of the Greek Constitution of 1975/76 (last reformed on 6 April 2001) is respect and
protection for the “value of the human being”. This is a “primary obligation” of the Greek State.”™ The
Constitution specifically states that persons with disabilities “are entitled to special care provided by the
State”™"" and “have the right to enjoy measures that guarantee their autonomy, their professional inclusion and
their participation in the social, financial and political life of the country.”™""

Greece’s Constitution establishes a standard for social inclusion and autonomy that its laws on guardianship and
legal representation should emulate.”™"™ At the moment, the Civil Code and Code for the Civil Law Proceedings
allow for partial and total privative guardianship when:



1)  aperson, due to a mental health problem or intellectual disability or due to physical disability is
no longer able, fully or partially, to take care of his or her personal affairs;

2)  aperson, due to alcohol or drug addiction, puts himself or herself in danger, or his or her spouse,
children, or parents.”™

However, the court does institute procedural safeguards when making determinations of capacity. It may only
make a decision regarding guardianship or legal representation after taking into account a report drafted from
the relevant social authority concerning the necessity of the measure and the suitability of the potential guardian
or legal representative.”” Based on each individual case, the Court decides to what extent guardianship or legal
representation can negate the person’s right to assert legal rights.”* Although Greece has instituted procedural
protections against the automatic stripping of rights via incapacity, the country’s stated commitment to
independence and the value of the human being indicate that more will be done to protect persons with
disabilities.

5. Conclusions:

The move to the Functional approach to capacity is being informed by the human rights values of dignity and
autonomy and is given clear expression in Article 12 of the CRPD. That is arguably a core provision of the
newest human rights convention of the 21% century. The weight of European level pronouncements on the issue
combined with relevant European comparative law trends lead to the following conclusions with respect to legal
capacity:

e There should be a strong legal presumption of capacity;

e There should be an acknowledgement of gradations of capacity and incapacities;

e There should be a strong policy posture of assisting persons in their remaining decision-making
capacities and maintaining/enhancing them for as long as possible;

e There should be a legal and policy shift to assisted-decision making as opposed to substituted decision
making;

o Interventions should be with measures that are least restrictive on capacity and that are proportionately
tailored to the individual's actual circumstances;

¢ Ensuring that the process for determining the existence of incapacity is objective; reflective,
independent and genuinely free from presumptions, myths and stereotypes;

e Ensuring that any intervention is accompanied by robust safeguards to ensure that there is no conflict of
interests or exploitation of vulnerability;

e Ensuring that the previously expressed wishes of the person are fully factored into any supports put in
place in favour of the person.
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Appendix 1

United Nations Conventions on the Rights of Persons with Disabilities

Article 12
Equal recognition before the law

1. States Parties reaffirm that persons with disabilities have the right to recognition everywhere as
persons before the law.

2. States Parties shall recognize that persons with disabilities enjoy legal capacity on an equal basis
with others in all aspects of life.

3. States Parties shall take appropriate measures to provide access by persons with disabilities to the
support they may require in exercising their legal capacity.

4. States Parties shall ensure that all measures that relate to the exercise of legal capacity provide for
appropriate and effective safeguards to prevent abuse in accordance with international human rights
law. Such safeguards shall ensure that measures relating to the exercise of legal capacity respect the
rights, will and preferences of the person, are free of conflict of interest and undue influence, are
proportional and tailored to the person’s circumstances, apply for the shortest time possible and are
subject to regular review by a competent, independent and impartial authority or judicial body. The
safeguards shall be proportional to the degree to which such measures affect the person’s rights and
interests.

5. Subject to the provisions of this article, States Parties shall take all appropriate and effective
measures to ensure the equal right of persons with disabilities to own or inherit property, to control
their own financial affairs and to have equal access to bank loans, mortgages and other forms of
financial credit, and shall ensure that persons with disabilities are not arbitrarily deprived of their

property.
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