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Introduction

This report summarises the discussions, key concerns raised, and 
recommendations made during a dialogue between judges, lawyers and jurists at 
the Chennai Judicial Exchange on Access to Justice held in Chennai, India from 
November 5-7, 2004.

The Exchange, hosted by the High Court of  Madras, was held at the Tamil Nadu 
State Judicial Academy, Chennai from November 5-7, 2004. It was the third in the 
series of  South Asia Judicial Colloquium series on Enforcing Human Rights and 
Access to Justice, facilitated by the Commonwealth Human Rights Initiative
(CHRI), New Delhi and the International Centre for the Legal Protection of

1
Human Rights (INTERIGHTS), London.

Participants included 34 judges in the cadre of  District and Sessions Judge from the 
Tamil Nadu State Judicial Services; three serving judges from the Madras High 
Court  (who formed the core group for the Exchange); the Chief  Justice of
Uttaranchal High Court (who was formerly at the Madras High Court and initiated 
the process for the Exchange); the Vice-President of  the International
Commission of  Jurists; a former Chief  Justice of  India; a former Judge of  the 
Supreme Court of  India; a former Judge of  the Supreme Court of  Sri Lanka; a 
former Judge of  the Bombay High Court; and seven eminent experts, including 
academics, lawyers and civil society activists from across India. Representatives of
the facilitating organisations i.e CHRI and INTERIGHTS were also part of  the 
Exchange.

The primary focus of  the Chennai Judicial Exchange was to create a space for 
judicial officers at the cutting edge of  justice delivery - the District Courts -  to 
deliberate on issues that inhibit access to justice, particularly for the poor,
vulnerable and marginalised. The deliberations were premised on the  the rights-
based approach to justice delivery, which considers rights as entitlements owed by the 
State, as opposed to concessions allowed by it. This report centres on practical 
initiatives discussed during the Exchange to improve access to justice for the poor 
and marginalised. 

Background of  the Exchange

1
 The Chennai Exchange was preceded by the Maharashtra Judicial Exchange on Access to Justice held at 
Mumbai in November 2003 and the first South Asian Regional Judicial Colloquium on Access to Justice in 
New Delhi in November 2002. While the New Delhi and Mumbai Exchanges were designed for and 
primarily involved superior court judges, the Chennai Exchange focused on the district judiciary. Part of  the 
reason for this was the feedback received from many quarters that the Exchange/ Colloquia process should 
focus on justice delivery at the cutting edge level.
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Designed to be a dialogue amongst peers, the Exchange provided a platform for 
participating judges, jurists and civil society activists to share concerns regarding
judicial protection of  human rights and in particular discuss access to civil and 
criminal justice in the context of  poverty and disadvantage. The agenda was
developed after extensive consultations - both formal and informal - with superior 
and subordinate court judges, lawyers, social activists, academics and court users 
both within and outside Tamil Nadu. The concerns that emerged out of  these 
discussions were crystallised into a questionnaire which was sent to one hundred 
judges stationed in district courts across the state. Their responses indicated the 
need for greater focus on constitutionalism; the protection and promotion of  civil
liberties; and enhanced sensitivity to the rights of  women and Dalits to inform the 
judicial decision making process.

At the very outset of  the working sessions, participants were asked to share positive
experiences in assuring access to justice and simultaneously identify obstacles that 
inhibit justice. These concerns shaped the core of  the deliberations during the 
Exchange.

 in assuring access to justice

� Assurance of  a proper defence to poor and indigent accused by personally 
inquiring about their financial status at the outset of  the trial

� Ensuring speedy trial by minimising the number of  adjournments
� Reconciling the destruction of  medical evidence with circumstantial

evidence to secure conviction in rape cases
� Exercising due sensitivity in case of  child victims by recording evidence in 

chambers rather than in court; spreading legal literacy through distribution
of  rights awareness material

� Resolving long standing disputes through the medium of  alternative
dispute resolution mechanisms; instituting cases through district legal aid 
authorities where medical malpractices have caused death; personally
engaging with district authorities to ensure speedy release of  old age
pensions

� Ordering revenue authorities to get land records of  poor people released
� Ensuring registration of  criminal cases against perpetrators of  police 

brutality

Key Concerns

Positive experiences

� Taking up the complaints of  prisoners in jails
� Seeing that victims receive compensation for wrongful or negligent acts of  the 

State

 regarding obstacles to ensuring effective access to justice

� Non-observance of  Supreme Court guidelines by law enforcement 
agencies

� Non-registration of  complaints by the police especially where victims are 
poor or belong to marginalised groups; poor quality of  investigation
reports and delays in forwarding them to the court

� Incompetence and laxity on the part of  public prosecutors in progressing
cases

� Prohibitive cost of  engaging competent counsel
� Non- appearance of  witnesses in court
� Problem of  witnesses turning hostile
� Lack of  information/ legal awareness amongst court users about their 

rights and them being unable to follow procedural language
� The existence of  archaic and regressive laws including personal laws and the 

irrelevance of  law to problems of  the poor

Principal concerns

32
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Session: 1

Judge as a Protector of  Core Constitutional 
Values

This session included:

Presentation on Judge's role in the Common Law System: Protecting Core 
Constitutional Values
Panel Discussions on Protecting Core Constitutional Values

1. In many cases, strict construction or following the black letter of  the law
may pervert the course of  justice. In recognition of  this, the Common Law 
tradition that we follow in India lays great faith in judge-made law or the 

3
principle of  stare decisis.  The existence of  this principle is necessitated by
the fact that it may become crucial to interpret the existing law or statute in 
the light of  its underlying objective. Since the spirit of  the law is more 
important than its letter, the history of  the development of  Common Law
has largely been that of  judicial interpretation of  law in favour of  civil
liberties, individual and now collective or group rights. The Supreme Court
of  India has time and again reiterated that legalistic interpretations which
are against the original intention of  the legislature are bad in law.
Interpretations of  law are to be carried out in accordance with the rights - 
affirming values of  the Constitution, which are constantly being expanded 
with the evolving needs of  people.

2. The Constitution reflects the ideals of  the freedom struggle. At the time of
its framing, the founders envisioned an India where everyone would be able 
to feel secure in the enjoyment of  their rights; achieve their full potential; no
person would be discriminated against; minorities would be protected; and 

�

�

Let us begin by removing a popular myth that judges do not make the law,  they merely find 
the law and apply it. Even at the district level, a judge's role is not mechanical. Trial courts
can interpret a statute to further the objective of  the law - judges who want to shun their 

2
responsibility tend to be legalistic.

Because courts are accountable to the people of  India in whose name the Constitution speaks 
- they must make maximum endeavour to render justice. It is not enough that that their 
decisions are according to law - they must be just. Justness of  decisions is determined by how 

4
facts are ascertained, and how laws are interpreted and applied.

people who were historically, economically and socially disadvantaged
5

would be provided equal opportunities.

3. The Supreme Court has on many occasions interpreted statutes and their 
accompanying rules in the light of  the rights - affirming values of  the 

6
Constitution. In the Kesavananda Bharati case  when the sanctity of
fundamental rights was imperilled, the Court intervened to hold that the 
powers of  the Parliament to amend the Constitution were restricted by the 
'inviolability' of  its 'basic structure'. Though the basic structure "cannot be 
catalogued but can only be illustrated", the Preamble to the Constitution 

7
reflects its fibre.  The ideals enunciated in the Preamble are given definitive
shape in the chapters on Fundamental Rights and Directive Principles of
State Policy. Together, they define the core of  the Constitution and
represent core constitutional values. The ideological underpinning of  these 
values lies in creating a just, free and fair society, devoid of  prejudice or bias.

4. Every case that comes before a trial court is unlike the one before. The facts,
the situation, the surrounding circumstances are always different. That is 
why it is said that judicial powers are not supposed to mechanically applied. 
Though the principle of  law remains constant, the standard of  application 
differs from case to case depending upon the circumstances. For example, a 
well to do person depriving people of  their life's earnings out of  greed
should not be equated with a poor person stealing a piece of  bread out of
hunger though both actions may be criminal offences.

District Judges should not think that they have no power to enforce constitutional values or 
uphold human rights principles because they are not vested with writ jurisdiction under
Articles 226 or 32 of  the Constitution. Because most cases come to the district judiciary in 
the first instance, the role of  judges at the cutting edge level is pivotal in the administration of

8
justice.

2
 Prof  S.P Sathe, Honorary Director, Institute of  Advanced Legal Studies, Pune

3
 The Court has a constitutional obligation to forge new tools, which may be necessary for doing 
complete justice and enforcing the fundamental rights guaranteed by the Constitution. Nilabati Behera 
1993 SCC 746
4
 Prof  S.P Sathe, Honorary Director Institute of  Advanced Legal Studies, Pune

5
"The transcendental goal of  the Constitution was that of  social revolution. Through this revolution would
be fulfilled the basic needs of  the common man [and woman], and it was hoped, this revolution would bring 
about fundamental changes in the structure of  Indian society". Granville Austin - The Indian Constitution: 
Cornerstone of  a Nation, Introduction, Pg vii, Oxford University Press, New Delhi 1966. 
6
 AIR 1973 SC 1461 

7
 The Preamble promises to secure to all citizens, social, economic and political justice; liberty of  thought, 
expression, belief, faith and worship; equality of  status and opportunity; and promotion of  fraternity
assuring the dignity of  the individual and the unity and integrity of  the nation. 
8
 Justice J.S Verma, former Chief  Justice of  India and former Chairperson, National Human Rights 
Commission

Prof  S.P Sathe
Honorary Director
Institute of  Advanced Legal
Studies (IALS), Pune

Justice J.S Verma
former Chief  Justice of  India 

and
former Chairperson, National 

Human Rights Commission
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5. While arriving at a decision, judges must be able to innovatively make use of
the vast body of  available jurisprudence and use their discretion to further
the cause of  justice. All that is required is to pursue the test set out in the 

9
Maneka Gandhi case  -  actions of  the State must be right, just and fair, not 
arbitrary, fanciful or oppressive.

6. For instance, if  in a case of  rape, medical evidence has been destroyed  but 
there is enough reason to believe the prosecutrix's testimony which is 
supported by surrounding circumstantial evidence, conviction rather than 
acquittal would uphold the test. 

7. To fulfil the constitutional goal of  putting in place a just and egalitarian
society, it is imperative that judges be flexible, open minded, alive to existing 
social dilemmas and also to the type of  prejudices and discrimination that 
prevail in society. This requires consistency within the judicial 
establishment that decisions will be informed by a commitment towards
social justice and that the protection of  the vulnerable or impoverished
would be an overriding concern. The judiciary is often the last recourse of  a 
widow who is being denied her rights over property; an aged person whose 
pension is not being released by the government; a farmer who has been 
dispossessed of  his land by a powerful katta panchayat or a Dalit landless 
labourer who is being persecuted by a money lender. People - and especially 
those who belong to marginalised groups - must feel confident to approach
the courts, secure in the knowledge that spirit of  the Constitution will 
prevail and justice will be done.

Upholding of  social justice and protection of  human rights requires that we have socially 
committed judges, socially committed law enforcement agencies and socially committed 
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lawyers.

The need to know and abide by core constitutional values is a must for every citizen and 
more so for us - who are part of  the justice delivery system - entrusted with the responsibility
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of  implementing and preserving the rule of  law.
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8. Being part of  a social fabric that has an inherent bias towards the poor,
women, Dalits and minorities - whether religious, linguistic or sexual -, 
judges have to particularly guard against prejudice and see that it does not 
consciously or unconsciously affect their functions. The process requires 
having to rise above individual experiences and familial conditioning and 
sometimes even question deeply held personal beliefs.

9. The faith of  disadvantaged and vulnerable people - who regard the judiciary
as their most credible protection against discrimination - hinges on the 
guarantee of  objective decision making and on the guarantee that existing
social dynamics or class or caste or religious background of  a judge will not 

13
have any bearing whatsoever on the final outcome of  the case.

10. Poor people make up the overwhelming majority in our country. They face 
discrimination in every interaction with the State. Judges must be alive to 
this by not allowing prevailing social mores or superior legal counsel to 
silence the voices of  the marginalised. Whether the matter involves the 
rights of  landless labourers versus those of  land owners; workers versus
those of  the management; indigenous people versus those of  private
corporations; slum dwellers versus construction companies; hawkers
versus municipal corporations; or environmentalists versus mega project 
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As human beings we all carry our social conditioning with us, which like spectacles, colour 
the way we look at things - as judges we have to be particularly careful not to let this 

12
happen.

How would you treat a poor man when he appears against a rich person? Very often the rich 
person has a better lawyer, while the poor person is without proper legal assistance. Few
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judges understand this difference and justice becomes a casualty.
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promoters, the judiciary must seek to enforce the constitutional mandate of
securing justice - social, economic and political - to all. 

11. It is a well established rule that judicial decision-making must be informed
by objectivity. However, this objectivity should be tempered by the 
constitutional premise that every person has a right to be treated equally and 
that individuals and groups who are historically and socially disadvantaged
should be provided equal opportunities and secured their rights.

12. The onus of  helping people realise their constitutional entitlements,
including the right to shelter, clothing, food, education, medical facilities,
livelihood and most of  all human dignity lies on judges. In this, the judiciary
must support the cause of  the weak and the defenceless by ensuring proper 
enforcement of  anti-discrimination laws which challenge bigotry and 
intolerance.

13. Even after half  a century of  independence and the adoption of  egalitarian
values in the Constitution, Dalits still face many kinds of  discrimination in 
our country. Though the Parliament has taken many steps to stop the 
discrimination, most notably through enactment of  the Protection of  Civil
Rights Act, 1955 and the Scheduled Castes and Scheduled Tribes
(Prevention of  Atrocities) Act, 1989, many Dalits remain insecure in the 

17
protection of  their rights. A common refrain amongst those affected is that
there exists a view that most cases registered under these acts are concocted 

Bias - if  ever it is to exist- must be for constitutionalism, protection of  human rights and the 
15

interests of  the poor and underprivileged.

It is unfair to say that the Scheduled Castes & Scheduled Tribes (Prevention of  Atrocities)
Act, 1989 is being misused. Every conceivable law in this country has been misused. We
must look at the number of  atrocities that take place against Dalits, the number of  cases 
that are registered, the number of  cases that are committed to trial and the number of  cases 

16
in which a conviction is secured.

or false. Such a view if  held, is a manifestation of  bias and violates the
sanctity of  the decision making process. Bias within the judicial system may
often also be reflected through the reduction of  charges against the accused 
on the grounds that the ingredients of  an offence under the Scheduled 
Castes &  Scheduled Tribes (Prevention of  Atrocities) Act, 1989 are not 
attracted, enabling them to wrongly obtain anticipatory bail or to get the 
charges against them quashed by the High Court. [However, this won't
always be about bias, in some cases there may be good grounds.]

14. In trials under general laws too, there is a perception among many activists 
of  stronger sentences being imposed when the accused is a Dalit. And 
conversely, of  lesser penalties and even acquittal - being handed out when 
the victim is Dalit and the accused happens to belong to a so called higher

18
caste.

15. Violence against women remains rife across all communities. Despite 
significant law reform in this area, and other interventions, justice cannot be 
ensured without a change in mindset of  those who make up the criminal 
justice system. Women are often wrongly accused of  misusing penal 
provisions that address cruelty/ violence towards them - both mental and
physical- and for making unwarranted demands for maintenance and 
matrimonial rights. In addition, there is also a knowledge deficit about 
women rights. For instance, it took a long time to convince the police that an 
offence under Section 498- A of  the Indian Penal Code, 1860 which
penalises cruelty towards women is a stand alone offence and is not linked
to dowry. Those who manage to get their cases registered are often looked
upon as failing to conform to social norms and in many cases, find 
themselves re-victimised when they come to the court. They are labelled as 
being 'fast' or 'unstable' and often aspersions are cast upon their character
by opposing counsel. There is often pressure upon women complainants to 

Women are often victims of  prevailing patriarchal values being played out in court. It is a 
myth that Section 498-A of  the IPC is being widely misused. It is the last recourse of  a 
woman who has faced abuse and torture in her matrimonial home - she must find a ready

19
and sympathetic hearing in court.

15
 Prof  B.B Pande, Faculty of  Law, Delhi University

16
 Mr Bojja Tharakam, Senior Advocate, Andhra Pradesh High Court.

17
 The Ministry of  Social Justice & Empowerment has expressed serious concern on the low rates of

conviction in cases registered under Scheduled Caste and Scheduled Tribes (Prevention of  Atrocities) Act, 
1989 in its Seventh Report (2000), pg 8. Of  the total number of  cases registered under this Act in the year 
2000 only 7.83% cases were disposed off  during the year and out of  these only 11.04% ended in conviction.
Source: Seventh Report of  the Ministry of  Social Justice & Empowerment (2000) pg 64.

18
 A telling example of  judicial bias is the Bhanwari Devi rape case. In this case, the District and Sessions 

Judge, Jaipur while acquitting five men accused of  rape, recorded that since the offenders were upper caste 
men and included a Brahmin, the rape could not have taken place because the prosecutrix was from a lower
caste. This judgement was delivered on 15.11.95. 
19
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compromise or conciliate in the interest of  protecting the family because
the integrity of  the home is deemed to be more important than the dignity 
of  the woman.

16. In cases of  complaints of  rape and sexual molestation, women often find 
20

themselves being objectified and treated with disdain.  Instead of  being 
treated with consideration and sensitivity, they are sometimes blamed - even
by the court - for having contributed to commission of  the offence. This,
coupled with the low rate of  conviction in crimes against women leaves a 
large majority of  women unable to secure effective protection from the 
criminal justice system. 

Being free from personal prejudice or bias must necessarily include detachment from one's 
own inner prejudices. If  in reality this is difficult to apply, the judge or magistrate should 

21
recuse herself  or himself.

20
 In addition to the trauma of  rape itself, victims have to suffer further agony during legal proceedings as 

complaints are handled roughly; victims are more often than not humiliated by the police; and the 
experience of  giving evidence in court is so distressing that it puts severe psychological stress on them. Delhi 
Domestic Working Women's Forum 1995 (1) SCC 14
21
 Dato’ Param Cumaraswamy, Vice President, International Commission of  Jurists and former U.N Special 

Rapporteur on the Independence of  Judges and Lawyers

Session: 3

Judge's Role: A Fair Trial and Due Process for
the Accused 

This session included:

Presentation on Right to a Fair Trial: A Fundamental Human Right
Presentation on Legal Aid: Pitfalls and Possibilities
Presentation on Custodial Justice
Case Studies on Rights of  the Accused and Rights of  Prisoners 
Discussion on Fair Trial and Custodial Justice

17. While crime control, of  course, is a significant aim, it is also a fundamental 
rule of  justice that the accused must be given adequate opportunity to 
defend the charges against her/him. The rule of  law mandates the 
observance of  due process to the accused, no matter how heinous the 
offence. Assurance of  a fair trial is the first imperative for the dispensation 

23
of  justice.

18. Fair trial principles have been agreed upon and recognised by the 
international community of  nations. They are a part of  international
customary law and are embedded in the Universal Declaration of  Human 

24 25
Rights,  the International Covenant on Civil and Political Rights  and the 
Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment. They have also been expressly guaranteed by the 

�
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�

�

The accused have certain rights which need to be nurtured and preserved by the judge who has 
to maintain a fine balance between the rights of  the victim and assurance of  fair treatment

22
and due process to the accused.

22
 Justice V.S Sirpurkar, Chief  Justice, Uttaranchal High Court

23
 Police Commissioner Delhi  AIR 1997 SC 95
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offence has the right to be presumed innocent until proven guilty according to law in a public trial at which
s/he has had all the guarantees necessary for her/his defence.
25
 Article 14 (3) of  the International Covenant on Civil and Political Rights lays down that in the 

determination of  any criminal charge against her/him, everyone shall be entitled to the following minimum
guarantees, in full equality: (a) to be informed promptly and in detail in a language which s/ he understands,
of  the nature and cause of  the charges against her/him; (b) to have adequate time and facilities for the 
preparation of  her/his defence and to communicate with counsel of  her/his own choosing; (c) to be tried 
without undue delay; (d) to be tried in her/his presence, and to defend her/himself  in person or through 
legal assistance of  her/his own choosing; to be informed, if  s/he does not have legal assistance of  this right; 
and to have legal assistance assigned her/him, in any case where the interests of  justice so require, and 
without payment by her/him in any such case if  s/he does not have sufficient means to pay for it; (e) to 
examine, or have examined, the witnesses against her/him and to obtain the attendance and examination of
witnesses on her/his behalf  under the same conditions as witnesses against her/him (f) to have free 
assistance of  an interpreter if  s/he cannot understand or speak the language used in court; (g) not be 
compelled to testify against her/himself  or to confess guilt. 
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