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.. 24:l/2001 Women's Legal Aid Center (on behalf of Sophia 
M~"o)/Tanzania 

.. 249/200 African Institute for Human Rights and Development 
(011 (whalf of Sierra Leonean refugees in Guinea)/Republic of 
<illitWIl 

.. 255/2002 Garreth Anver Prince /South Africa 

COM.M U N leA T!ONSl>~CLARED INADMISSIBLE 

.. 26()/02 

.. 263/02· 

Bakweri Land Claims Committee / Cameroon 

Kenyan Section of the International Commission of 
.Jurists, Law SocietY of Kenya, Kituo Cha Sheria/Kenya 

24a/lOOl Women's Legal Aid Center (on behalf of Sophia 
Moto)/Tanzania 

nUI1l)Ortour: 
:11 ~t ! :f'~INion: Commissioner El Hassan 
:r;~lId Hf'l>sion: Commissioner El Hassan 
:\;\11' nt'1~~~ion: Commissioner El Hassan 
;1'1'" !kll:~ion: Commissioner El Hassan 
,1:,110 ::c:;::ioll: Commissioner El Hassan 
: I(,!II ~ h" ;;:;iOll: Commissioner EI Hassan 

StUll Illn ry of Ir~Hlt tt 

, I 

III!' i 1IIII\d:lllil i:~ filed by Women's Legal Centre, Tanzania on behalf of 
:;llldllll 1\11,110, :111 1ll1employed Tanzanian woman of40 years old. 

I III ('IIlrqdJIIII:IIII alleges that she petitioned to the Magistrate of Dar 
';,11;1""1 ill 1<1f)5 and appealed to the High Court of Tanzania in 

I' j\ I I 1111 II II" dissolution of her marriage to one Anthony Lazima, 
dlll'dl'li "I 111;drimonial assets, and damages from an illicit 
,1.11,11,,1;111"" id tltl' latter with one Bertha Athanas. She claims that 



3. 

4. 

5. 

6. 

7. 

8. 

9. 

EX.CL/167 (VI) 
Annex 1 

Page 2 

the High Court, which is part of the Tanzanian Judiciary, dismissed 
her appeal on the ground of her non-appearance on the date set for 
the hearing. 

The Complainant states that she had applied to the same High Court 
for a review of the said decision, but the High Court overruled the 
application. And under the laws of Tanzania, such an exercise of 
applying for review before the same High Court bars one from 
appealing against the decision of the same to the Court of Appeals of 
Tanzania, the Complainant alleges that she could not thus seize the 
highest court in the country. 

She, therefore, alleges that the High Court, in so dismissing her appeal 
without having issued summons or notice to her notifying her of the 
date for the hearing of the appeal, violated her rights to fair trial and 
hearing. The same decision also resulted in the wrongful denial of her 
right to the matrimonial property. 

The Complainant claims that she has exhausted all the national 
remedies available to pursue her rights and that the present claim has 
1)ot been or is not being considered by any other human rights treaty 
monitoring body. 

Complaint 

The Complainant alleges violation of Articles 7 and 14 of the African 
Charter on Human and Peoples'Rights. 

The Complainant prays for a declaration that the Respondent State 
provides her with appropriate remedies in accordance with the Laws of 
Tanzania, and for any other relief the Commission deems just and fit. 

Procedure 

The Complaint was dated 10th October 2001 and received at the 
Secretariat on 7th December 2001. 

On 24th January 2002, the Secretariat wrote to the Complainant 
acknowledging receipt of the complaint, informing her of the entering 
of the same in the Commission's register, its num ber in the latter, and 
its having been scheduled for consideration by the Commission at its 
31St Ordinary Session taking place from 2nd - 16th May 2002. 
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parties as far as married life was concerned, which, together with the 
righ t.~> of each party, had to be determined. 

: H >. 1\ look at both parties' submissions and documentary evidence 
11( lei Iln:d before the African Commission showed that an important 
f.wl, that neither the complainant nor her counsel appeared before the 
IIil1.11 Court on the date her appeal was slated to be heard, was correct. 
Ib :a IInmarised above, however, the complainant held that the 
di:mlissHI t.hat ensued was not justified as she had not been notified of 
II\{' dHte ror the hearing, and that, among others, the dismissal was 
c:c II II III ry 10 natural justice denying her right to equitable share of the 
1Illllrlllionin) property. She maintained that it was her counsers fault 
1\1111 l't':s\I\led in her present situation and that should anyone be 
pllllinlwd, it should have been her counsel not her. She further 
lid von" cd t.hat the decision by the High Court did not determine her 
1\1/\ I'H ill :it .lIu s or the partition of matrimonial property, including child 
('UI'lWdinl issues. It merely disposed of the matter on the superficial 
"{'tH!OIl Ilrlll procedure had not been complied with. 

:1'/ Tilt' 1~('Hpolldent State, on the other hand, insisted that it shall not be 
Iwld IC~'P()I1Sible for the complainant's failure to follow procedure in 
('nlhl'dllJ1, lu.:r rights. It even suggested that the complainant rather 
l'f"Oernl ngainst her own counsel for failure to appear which resulted 
In lilt' dj'llllissal of the case by the High Court. 

,lit TI14l Africnn Commission notes that civil procedure concenls itself with 
fnll1'l>lIi ttl, purl ies enforce their substantive rights before the courts as 
Mll~fl1ldrrd by substantive laws. It is not disputed that the present 
tOltlJ'lll1ltllllll f"iled to do so by failing to appear on the date for hearing 
of lhe Inlll t(~r. What is disputed is the fairness of the dismissal of the 
i'l'll1tlt'l III il S ('IIl.irety, which the Respondent State claimed was proper. 

:11) TIH1 I~flfllllli H kill State claimed that the High Court's decision based 
\I tH,H 011 (),der IX Rule 8 of the country's Civil Procedure Code of 1966, 
whil'lt n'ud' 

"WIH'ii' lilt' tldf'ilci;lIl1 appears and the plaintiff does not appear when the 
1:11\\1 if! i tdkd 11111'111' Ilcaring, the court shall make an order that the suit 
Iii' 1.1i~Hlljr~i-H'd 1IIi1(':;:; the defendant admits the claim, or part thereof, in 
',vIII! II I WW III(' ((llIf! shall pass a decree against the defendant upon 
!j111 II Flilillivillili. JlII(I, where part only of the claim has been admitted, 
·,II.dl • Ii'HIII',;; III<' :;1Ii1 ~,o far as it relates to the remainder." 
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40. The subsequent Rule 9 (l) under the same Order IX, however, 
introduced an important exception to Rule -8 above in providing the 
plaintiff an opportunity to have the dismissal set aside. It states that 
the plaintiff: 

" ... may apply for an order to set the dismissal aside, and if he satisfies 
the court that there was sufficient cause for his non-appearance when 
the suit was called on for hearing, the court shall make an order 
setting aside the dismissal .... , and shall appoint a day for proceeding 
the suit." 

41. The African Commission does not wish to pre-empt the understanding 
and interpretation of these rules by Tanzanian courts. Yet, the 
combined reading of these two Rules clearly shows that the dismissal 
of the suit by the High Court is not unassailable and that as long as 
the plaintiff can show sufficient cause for her non-appearance, the 
court should allow the complainant to proceed with the suit. The High 
Court may exercise discretion, on a case by case basis, in deciding 
whether the cause shown before it to have the dismissal set aside is 
sufficient or not. 

42. The Courts are provided with further discretionary power under Order 
XXXIX Rule 11 (2) of the same Procedure Code when they decide upon 
the appeals before them. This Rule reads: 

"If on the day fixed or any other day to which the hearing may be 
adjourned the appellant does not appear when the appeal is called on 
for hearing. the court may make an order that the appeal be 
dismissed." 

43. The emphasis here is on "may make an order that the appeal be 
dismissed." This is a clear discretion left to the court to decide as it 
deemed fit. Again, the African Commission does not wish to delve into 
the interpretation of this or any other laws of Tanzania. Yet, the effect 
of their application, should it run contrary to the natural justice 
principle underlying Article 7 (1) (a) of the African Charter, can be a 
proper subject before the African Commission. 

44. The facts as presented by the parties and not contested indicate that 
there were no proceedings held justifying the closure of the 
complainant's case without further hearings. In such circumstances, 
the African Commission can not but agree with the comp1ainant's 
claim that the option the court followed in dismissing her appeal 
without giving her an opportunity to be heard and without considering 
the consequences that may have on her claims to property and child 



'I ~ , 

\ ' , 
, I 

Ex.eLI 167 (VI) 
Annex 1 

Page 9 

~ ! 1:;lody (which could have been taken care of by a favourable exercise 
"I' di:H n:lion by the courts) does not conform with the requirements of 
I he 1\ f,'je; I n Charter and the principle of natural justice. The coures 
iit'i'i:,illll 10 simply dismiss the complainant's petition ushered in 
11111 ('I'liljllly <IS to the status of the marriage itself, the partition of 
IIJtli'lllltilli;d property, and custodial issues. 

TIll'" 1\1'1'1(";111 Commission holds that substantive rights enshrined in 
tl'f: 1\ fri("; In Charter rely on procedural rules for their effective 
nlloYllwnl. The application of these procedural rules giving effect to 
Ilac eJ IjnYllwlIl these rights should be checked since, like in the 
p .. ("iW II I cm;e, their application may negate the very substantive rights, 
H't1lill Ii IK ill Iheir curtailment or deprivation. Member States have 
i'illillldllcd Lhemselves to give effect to rights contained in the African 
('I !III It'\', Tile African Commission holds that the application of these 
PIO(Tt!Ufr'!' domestically put in place with a view to implement the 
Afrll'/UI ChHl'ler should not result in frustrating the very obligations 
lilt' M,'llIlwr States undertook in committing themselves under the 
Alrknll (~hllrler. 

Tile Ahkll" Commission further notes that although the provisions of 
111(\ THIlI,lIllian Civil Procedure form part of the procedural laws giving 
dft.cI. to IIIC substantive laws elsewhere in their laws, their application 
in (,W1t't'j Nud, as the present could result in the curtailment of citizens 
I II I"njo\, I heir hasic rights. It is not being disputed that the substantive 
lt1.wt1 01 Tllllziinia guarantee the right to property, family life and child 
Ult.itodltlll rights. Yet, the establishment of such rights must be 
lollow('" hy I he diligence on the part of the State to ensure that 
f'VP!yotW tllljoys them, which means the just application of procedures 
tnNHII 10 KIVC effect to the rights. It is noted that it is not the place of 
II iti Af,kllli Commission, nor does it fall under its, mandate, to 
r}l«I:i. IIlH' Irp,islntion for Member States with a view to give effect to the 
llf,!htt'l tHHI dulies enshrined in the African Charter domestically. 
IIII\Vf'Vn, II i:.; the duty of the African Commission to check the 
r;ll'l "II 'tIl i~)j 1 < If domestic procedures enacted by Member States 
iIl1Idf'!1lf'1I1ilqt, Ihe African Charter. Accordingly, Tanzanian authorities 
IIII'IV ('Ii/wi Ill!' procedures governing the exercise of rights and duties, 
Wllli(' Ilw Af.il'IIiI Commission retains its supervisory role over the 
"Ipplll llilli/l (II lhose procedures enabling the implementation of the 
!\I! il nil ('llilllCl, Illaking sure that the application of procedures does 
llid iwlt'!'d dellV the enjoyment of the rights themselves. 

II i IHill'll 11.:11 Ill(' complainant was given only one chance to appeal. 
: ilw \\,w, 1.,. (I I \\'1111 making a procedural choice to enforce her rights. 
1'\{lIlll:lIh. IWI (;I:~(, was dismissed on mere grounds of procedural 
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rules) the application of which was at times discretionary (as shown in 
paragraphs 38-42 above). Even the review procedure allowing the 
same High Court judge to preside over appeals and their review 
thereof) the application of which led to the dismissal of the 
complainant's claim, does not tone with the general requirements of 
fair trial. 

For these reasons, the African Commission 

Finds the Republic of Tanzania in violation of Articles 7 (1) (a); 

Further, the African Commission urges the Government of the Republic 
of Tanzania to ensure that its Courts apply its rules of procedure without 
fear or favour; 

Urges the Government of the Republic of Tanzania to allow the 
complainant to be heard on her appeal. 

Adopted at the 36th Ordinary Session of the African Commission 
on Human and Peoples' Rights 

Held from 23rd November to 7th December 2004 in Dakar, Senegal 
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249/2002 African Institute for Human Rights and Development (on behalf of 
:,;icn:1 1,1:01W;1II refugees in Guinea}jRepublic of Guinea 

nal)J)ort(~nr: 

:~ I :11 :,;t::;sion: 

: l"'f~ uti :~;c S~; i f) rl : 

:t ),,1 !k:,~;ion: 

:\11''' ~;(·: .. ;~,;ion, 
: 't! ;u, ~·:t·ssi(}ra: 

:U)lh :~q;si(ln: 

S\UUJuury of fnets 

Commissioner Badawi 
Commissioner Badawi 
Commissioner Badawi 
Commissioner EI-Hassan 
Commissioner EI-Hassan 
Commissioner EI-Hassan 

," II iN IIlIcgcd by the Complainant that on 9 th September 2000, Guinean 
I 're N i. kill Lansana Conte proclaimed over the national Radio that 
~':ir:rl'n !,concan refugees in Guinea should be arrested, searched and 
Clil! n IIcd to refugee camps. His speech incited soldiers and civilians 
:lIil(f' 10 engage in mass discrimination against Sierra Leonean 
I d\ wn~:-; ill violation of Article 2 of the African Charter. 

f.L Tltr' (~\)!nplainant alleged that the discrimination occasioned by 
"rnlidc"1l1 Conte speech manifested itself primarily in at least five 
WHyN: 

:L \i'ilrll. widespread looting and extortion occurred in the wake of 
I 'n'Tllc1("111 Conte's speech. Guinean soldiers evicted Sierra Leoneans 
fI pill II Ir:ir homes and refugee camps. The soldiers further looted the 
'10111<:':1, ('(Illriscated food, personal property and money from refugees 
ul d!('dql\lillls, They also extorted large'sums of money from detained 
I (,ft W.C(~tl, '!'Iwsc items were never returned to the refugees. 

i' , ~hjllli III, t IIC speech motivated soldiers and civilians to rise up against 
;lh'lill LCIHW:1Il refugees inside and outside of the refugee camps. The 
lI'tH III it 'I,: pllysical violence ranged from beatings, rapes, to shootings. 
('0111111(':1:1 rdllgecs died in these attacks, and many have scars as 
I 11'1 III IIIII' III t'et II i nders of their time in Guinea. 

Tlllld, .tlkl l'l('si<icnt Conte's speech, Guinean soldiers targeted Sierra 
1.1'111 Willi 11,1, 1I',n:s for arrest and detention without any just cause. 
:lpldif I ~\ ill (lln:kpoints would inspect refugees for supposed rebel 
til III~' 'idlull~;('d hands from carrying a gun, speaking Krio (the local 
hltq:tltIIJ," III ::inf(l Leonet~ .... :qf(Caf~& a refugee card, However, the 
If III/',ll'" IL,d :;\';Irs fronc,;tnbat,maxldI)'g~ rather than the rebels and 
, Ii II !I 1 'I d II. III( Is from: farming not c~ryjng a gun, These false 
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identifications were used to then detain refugees for hours and days 
for no other reason than being "a rebel" based upon being Sierra 
Leonean. 

Fourth, the speech instigated widespread rape of Sierra Leonean 
women in Guinea. Furthermore, Guinean soldiers subjected men and 
women to humiliating strip searches. These searches were conducted 
sometimes several times a day and in front of large groups of people 
and on-looking soldiers. 

7. Finally, Sierra Leonean refugees were forced to decide whether they 
were to be harassed, tortured and die in Guinea, or return to Sierra 
Leone in the midst of civil war where they would face an equally harsh 
fate. Thousands chose to flee back to their pative Sierra Leone in 
response to the Guinean mistreatment. Furthermore, Guinean 
soldiers collected refugees, bussed them to Conakry seaport, and 

. physically put them on the ferry forcing their return to Sierra Leone. 
The Guinean government was therefore not providing refuge and 
protection required by law, reported the Complainant. 

Complaint: 

8. The Complainant alleges that Articles 2, 4, 5, 12(5) and 14 of the 
African Charter on Human and Peoples' Rights have been violated. 

Procedure: 

9. The communication dated 17th April 2002, was submitted by the 
Institute for Human Rights and Development in Africa on behalf of the 
Sierra Leonean refugees. 

10. On 18th April 2002, a letter was sent to acknowledge receipt and 
inform the Complainant that the communication would be scheduled 
for consideration at its 31 st session. 

11. At the 31 st Ordinary Session held from 2 - 16 May 2002 in Pretoria, 
South Africa, the Commission decided to be seized of the case and 
requested the parties to submit their observations on the admissibility 
of the case. 

12. On 29th May 2002, the Secretariat of the African Commission informed 
the parties of the decision of the African Commission. 

13. On 24th June 2002, the Complainant forwarded to the Secretariat of 
the African Commission its written submission on the admissibility of 
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