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ANNEX 1

DECISIONS ON THE MERITS

+ 243/2001 Women’s Legal Aid Center (on behalf of Sophia
Maoto)/ Tanzania

+ 249/200 African Institute for Human Rights and Development
(on behall of Sierra Leonean refugees in Guinea)/Republic of
Giulnen

¢ 26B5/2002 Garreth Anver Prince /South Africa

COMMUNICATIONS DECLARED INADMISSIBLE

« 260/02 Bakweri Land Claims Committee / Cameroon

e 2063/02. Kenyan Section of the International Commission of
Jurists, Law Society of Kenya, Kituo Cha Sheria/Kenya

243/2001 -~ Women’s Legal Aid Center (on behalf of Sophia
Moto)/ Tanzania

Rapporlour:
S Heusion: Commissioner El Hassan
Aand Hession: Commissioner El Hassan
A Yension: Commissioner El Hassan
A Besnion: Commuissioner El Hassan
AN Bension: Commissioner El Hassan
A0rh Bession: Commissioner El Hassan

Summnry of Fagts

| The cammplinnt s filed by Women’s Legal Centre, Tanzania on behalf of
Dophie Moto, an unemployed Tanzanian woman of 40 years old.

L the Complnnant alleges that she petitioned to the Magistrate of Dar
i Dwibeoa o 1995 and appealed to the High Court of Tanzania in
foa fon thie dissolution of her marriage to one Anthony Lazima,
divisoon of madrimomial  assets, and  damages from an illicit
colimbuntaton of the latter with one Bertha Athanas. She claims that
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the High Court, which is part of the Tanzanian Judiciary, dismissed
her appeal on the ground of her non-appearance on the date set for

the hearing.

The Complainant states that she had applied to the same High Court
for a review of the said decision, but the High Court overruled the
application. And under the laws of Tanzania, such an exercise of
applying for review before the same High Court bars one from
appealing against the decision of the same to the Court of Appeals of
Tanzania, the Complainant alleges that she could not thus seize the
highest court in the country.

She, therefore, alleges that the High Court, in so dismissing her appeal
without having issued summons or notice to her notifying her of the
date for the hearing of the appeal, violated her rights to fair trial and
hearing. The same decision also resulted in the wrongful denial of her

right to the matrimonial property.

The Complainant claims that she has exhausted all the national
remedies available to pursue her rights and that the present claim has

not been or is not being considered by any other human rights treaty -

monitoring body.

Complaint

The Complainant alleges violation of Articles 7 and 14 of the African
Charter on Human and Peoples’ Rights.

The Complainant prays for a declaration that the Respondent State
provides her with appropriate remedies in accordance with the Laws of
Tanzania, and for any other relief the Commission deems just and fit.

Procedure

The Complaint was dated 10t October 2001 and received at the
Secretariat on 7th December 2001.

On 24% January 2002, the Secretariat wrote to the Complainant
acknowledging receipt of the complaint, informing her of the entering
of the same in the Commission’s register, its number in the latter, and
its having been scheduled for consideration by the Commission at its
31st Ordinary Session taking place from 2rd — 16" May 2002.
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partics as far as married life was concerned, which, together with the
rigzhls of each party, had to be determined.

A look at both parties’ submissions and documentary evidence
adlduced before the African Commission showed that an important
firict, that neither the complainant nor her counsel appeared before the
Iigh Court on the date her appeal was slated to be heard, was correct.
As summarised above, however, the complainant held that the
dinnuzssal that ensued was not justified as she had not been notified of
the date for the hearing, and that, among others, the dismissal was
continry to natural justice denying her right to equitable share of the
muotrimonial property. She maintained that it was her counsel’s fault
thot resulted in her present situation and that should anyone be
punizhed, it should have been her counsel not her. She further
ndvocated that the decision by the High Court did not determine her
ninritnl stictus or the partition of matrimonial property, including child
cuntodind issues. It merely disposed of the matter on the superficial
reanon that procedure had not been complied with.

The Respondent State, on the other hand, insisted that it shall not be
held responsible for the complainant’s failure to follow procedure in
enloreing her rights. It even suggested that the complainant rather
procesd npgninst her own counsel for failure to appear which resulted

in the ditnnissal of the case by the High Court.

The: Alvicnn Commission notes that civil procedure concerns itself with
enabling partics enforce their substantive rights before the courts as
guarantecd by substantive laws. It is not disputed that the present
compluinonnt failed to do so by failing to appear on the date for hearing
of the matter. What is disputed is the fairness of the dismissal of the
imaiter tn ity enlirety, which the Respondent State claimed was proper.

The Respondent State claimed that the High Court’s decision based
itaell an Order 1X Rule 8 of the country’s Civil Procedure Code of 1966,
wliich pend; -

"Wheie the defendant appears and the plaintiff does not appear when the
ariil in s aled on for hearing, the court shall make an order that the suit
B alimminscd anless the defendant admits the claim, or part thereof, in
which cane the court shall pass a decree against the defendant upon
atie by shininsion, and, where part only of the claim has been admitted,
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The subsequent Rule 9 (1) under the same Order IX, however,
introduced an important exception to Rule ‘8 above in providing the
plaintiff an opportunity to have the dismissal set aside. It states that
the plaintiff:

“...may apply for an order to set the dismissal aside, and if he satisfies
the court that there was sufficient cause for his non-appearance when
the suit was called on for hearing, the court shall make an order
setting aside the dismissal...., and shall appoint a day for proceeding
the suit.”

The African Commission does not wish to pre-empt the understanding
and interpretation of these rules by Tanzanian courts. Yet, the
combined reading of these two Rules clearly shows that the dismissal
of the suit by the High Court is not unassailable and that as long as
the plaintiff can show sufficient cause for her non-appearance, the
court should allow the complainant to proceed with the suit. The High
Court may exercise discretion, on a case by case basis, in deciding
whether the cause shown before it to have the dismissal set aside is
sufficient or not.

The Courts are provided with further discretionary power under Order
XXXIX Rule 11 (2) of the same Procedure Code when they decide upon
the appeals before them. This Rule reads:

“If on the day fixed or any other day to which the hearing may be
adjourned the appellant does not appear when the appeal is called on
for hearing, the court may make an order that the appeal be
dismissed.”

The emphasis here is on “may make an order that the appeal be
dismissed.” This is a clear discretion left to the court to decide as it
deemed fit. Again, the African Commission does not wish to delve into
the interpretation of this or any other laws of Tanzania. Yet, the effect
of their application, should it run contrary to the natural justice
principle underlying Article 7 (1) (a) of the African Charter, can be a
proper subject before the African Commission.

The facts as presented by the parties and not contested indicate that
there were no proceedings held justifying the closure of the
complainant’s case without further hearings. In such circumstances,
the African Commission can not but agree with the complainant’s
claim that the option the court followed in dismissing her appeal
without giving her an opportunity to be heard and without considering
the consequences that may have on her claims to property and child
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« uzntody (which could have been taken care of by a favourable exercise
ol discretion by the courts) does not conform with the requirements of
the Atvican Charter and the principle of natural justice. The court’s
decision to simply dismiss the complainant’s petition ushered in
nncertamty as to the status of the marriage itself, the partition of
patinnonial property, and custodial issues.

The Alrican Commission holds that substantive rights enshrined in

the  African Charter rely on procedural rules for their effective
cnjoyment. The application of these procedural rules giving effect to
the enjoyment these rights should be checked since, like in the
peesient ensce, their application may negate the very substantive rights,
jesulting i their curtaillment or deprivation. Member States have
comiitted themselves to give effect to rights contained in the African
Chingtey, The African Commission holds that the application of these
ppocedures domestically put in place with a view to implement the
Alrican Charter should not result in frustrating the very obligations
the Member States undertook in committing themselves under the
Alrican Charter.

The African Commission further notes that although the provisions of

the Tanzonumn Civil Procedure form part of the procedural laws giving
cllect to the substantive laws elsewhere in their laws, their application
in canen such as the present could result in the curtailment of citizens
tir enjoy thewr basic rights. It is not being disputed that the substantive
lawa ol Tonzania guarantee the right to property, family life and child
cuntindian rights. Yet, the establishment of such rights must be
followedd Dy the diligence on the part of the State to ensure that
everyone enjoys them, which means the just application of procedures
meant to pive cffect to the rights. It is noted that it is not the place of
the African Commission, nor does it fall under its mandate, to
prencribe lepislation for Member States with a view to give effect to the
vights and dutics enshrined in the African Charter domestically.
Hlowever, it is the duty of the African Commission to check the
application ol domestic procedures enacted by Member States
implementing the African Charter. Accordingly, Tanzanian authorities
niny cinct the procedures governing the exercise of rights and duties,
while (he African Commission retains its supervisory role over the
application ol those procedures enabling the implementation of the
Afvican Clhiater, making sure that the application of procedures does
not judecd deny the enjoyment of the rights themselves.

I is noted tlad the complainant was given only one chance to appeal.
Ve s foced with making a procedural choice to enforce her rights.
Feentaallv, ey case was dismissed on mere grounds of procedural
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rules, the application of which was at times discretionary (as shown in
paragraphs 38-42 above). Even the review procedure allowing the
same High Court judge to preside over appeals and their review
thereof, the application of which led to the dismissal of the
complainant’s claim, does not tone with the general requirements of

fair trial.

—I I

For these reasons, the African Commission

=

Finds the Republic of Tanzania in violation of Articles 7 (1) (a);

W

Further, the African Commission urges the Government of the Republic
of Tanzania to ensure that its Courts apply its rules of procedure without
fear or favour;

M

Urges the Government of the Republic of Tanzania to allow the
complainant to be heard on her appeal.

W

Adopted at the 36" Ordinary Session of the African Commission
on Human and Peoples’ Rights

W

Held from 23! November to 7t* December 2004 in Dakar, Senegal
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249 /2002 Aflrican Institute for Human Rights and Development (on behalf of
sicrra Leonean refugees in Guinea)/ Republic of Guinea

Rapporteur:
1 Session: Commissioner Badawi
ol Session: Commissioner Badawi
A4 Bension: Commissioner Badawi
SAt Session: Commissioner El-Hassan
A5 Session: Commissioner El-Hassan
O Sesuion: Commissioner El-Hassan

Summury of facts

l. It is alllegod by the Complainant that on 9% September 2000, Guinean
residdlent Lansana Conté proclaimed over the national Radio that
Sierrn Leoncan refugees in Guinea should be arrested, searched and
conlined to refugee camps. His speech incited soldiers and civilians
alike to cnpage In mass discrimination against Sierra Leonean
telupecs i violation of Article 2 of the African Charter.

2 The Complainant alleged that the discrimination occasioned by
President Conté speech manifested itself primarily in at least five
Wiy

3 firnt, widespread looting and extortion occurred in the wake of

'renident Conté’s speech. Guinean soldiers evicted Sierra Leoneans
from their homes and refugee camps. The soldiers further looted the
homen, conhiscated food, personal property and money from refugees
ul chieckpoints. They also extorted large sums of money from detained
icfupeen, These items were never returned to the refugees.

4, Hecond, the speech motivated soldiers and civilians to rise up against
SHerrn Leonenn refugees inside and outside of the refugee camps. The
resulting phiysical violence ranged from beatings, rapes, to shootings.
Countlens refupees died in these attacks, and many have scars as
pertnnent reminders of their time in Guinea.

H Thivd, after President Conté’s speech, Guinean soldiers targeted Sierra
Leoneon aefupees for arrest and detention without any just cause.
Soldicrs ot checkpoints would inspect refugees for supposed rebel
s, cnllonmed hands from carrying a gun, speaking Krio (the local
ot e Sherra Leone),,tﬁ‘ carrymg a refugee card. However, the
telupees had scars fromes ‘tribal, mzirkmgs rather than the rebels and
callowiodd hoands from: farmmg not cé}:rymg a gun. These false
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identifications were used to then detain refugees for hours and days
for no other reason than being “a rebel” based upon being Sierra
Leonean.

Fourth, the speech instigated widespread rape of Sierra Leonean
women in Guinea. Furthermore, Guinean soldiers subjected men and
women to humiliating strip searches. These searches were conducted
sometimes several times a day and in front of large groups of people
and on-looking soldiers.

Finally, Sierra Leonean refugees were forced to decide whether they
were to be harassed, tortured and die in Guinea, or return to Sierra
Leone in the midst of civil war where they would face an equally harsh
fate. Thousands chose to flee back to their native Sierra Leone in
response to the Guinean mistreatment. Furthermore, Guinean
soldiers collected refugees, bussed them to Conakry seaport, and

-physically put them on the ferry forcing their return to Sierra Leone.

The Guinean government was therefore not providing refuge and
protection required by law, reported the Complainant.

Complaint:

The Complainant alleges that Articles 2, 4, 5, 12(5) and 14 of the
African Charter on Human and Peoples’ Rights have been violated.

Procedure:

The communication dated 17t April 2002, was submitted by the
Institute for Human Rights and Development in Africa on behalf of the
Sierra Leonean refugees.

On 18% April 2002, a letter was sent to acknowledge receipt and
inform the Complainant that the communication would be scheduled
for consideration at its 315t session.

At the 31st Ordinary Session held from 2 - 16 May 2002 in Pretoria,
South Africa, the Commission decided to be seized of the case and
requested the parties to submit their observations on the admissibility
of the case.

On 29t May 2002, the Secretariat of the African Commission informed
the parties of the decision of the African Commission.

On 24% June 2002, the Complainant forwarded to the Secretariat of
the African Commission its written submission on the admissibility of
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